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handler for the account of the Com-
mittee for the purpose of causing an in-
spection to be made of the prunes as 
provided in § 993.75, but without taking 
delivery of the prunes at that time, the 
handler shall be paid for such services 
at a rate per ton (natural condition 
weight) determined by the Committee 
and approved by the Secretary of Agri-
culture. Such reimbursement rate shall 
be computed as described in paragraph 
(a)(3) of this section and publicized as 
required in paragraph (e) of this sec-
tion. 

(2) Additional payment for reserve 
tonnage prunes held beyond the crop 
year of acquisition shall be made in ac-
cordance with this paragraph. Each 
handler holding reserve prunes shall 
complete such services so that the 
Committee is assured that the prunes 
are maintained in good condition. 

(i) For storage and necessary fumiga-
tion, each handler shall be com-
pensated at a per ton rate announced 
by the Committee in accordance with 
paragraph (a)(3) of this section: 

(A) For all or any part of the first 3 
months of the succeeding crop year, 
the rate per ton shall be 10 percent of 
the yearly rate established for the crop 
year of acquisition; 

(B) For all or any part of the second 
3 months of the succeeding crop year, 
the rate per ton shall be 50 percent of 
the rate established for the first 3 
months of the succeeding crop year; 

(C) For all or any part of the third 3 
months of the succeeding crop year, 
the rate per ton shall be 25 percent of 
the rate established for the first 3 
months of the succeeding crop year; 

(D) For all or any part of the fourth 
3 months of the succeeding crop year, 
the rate per ton shall be 25 percent of 
the rate established for the first 3 
months of the succeeding crop year; 

(ii) For all or part of the succeeding 
crop year, the Committee shall deter-
mine the per ton rate for bin rental 
within the industry and announce bin 
rental rate to the industry pursuant to 
paragraph (e) of this section. 

(iii) For insurance as prescribed in 
paragraph (b) of this section. 

(d) Certain additional payments in con-
nection with the delivery of reserve 
prunes to the Committee or its designee. 

(1) Whenever a handler is directed by 
the Committee to deliver to it or its 
designee reserve prunes in natural con-
dition, the Committee shall furnish the 
handler with the containers in which 
to deliver the prunes, or reimburse the 
handler, at cost, for any containers 
which the handler furnishes pursuant 
to an agreement with the Committee. 

(2) Whenever the Committee arranges 
with a handler for the reserve prunes 
delivered to it or its designee to be in 
processed and packaged condition, the 
Committee shall reimburse the handler 
at the agreed rate, determined by the 
Committee to be reasonable, for the 
processing, container, and packaging 
costs. 

(e) The Committee shall give reason-
able publicity to producer and handler 
members and alternates who serve on 
the Committee, commercial 
dehydrators, handlers, and the coopera-
tive bargaining association(s) of each 
meeting to consider handler payment 
rates or any modification thereof, and 
each such meeting shall be open to 
them. Similar publicity shall be given 
to producer and handler members and 
alternates who serve on the Com-
mittee, commercial dehydrators, han-
dlers, and the cooperative bargaining 
association(s) of each payment rate 
modification submitted to USDA for 
review and approval. The Committee 
shall notify producer and handler mem-
bers and alternates who serve on the 
Committee, commercial dehydrators, 
handlers, and cooperative bargaining 
association(s) of USDA’s action on pay-
ment rates and conditions for payment 
by first class mail and/or by electronic 
communications. 

[68 FR 17543, Apr. 10, 2003] 

EFFECTIVE DATE NOTE: At 68 FR 40757, July 
9, 2003, § 993.159 was suspended, effective Aug. 
1, 2003, through July 31, 2008. 

VOLUNTARY DIVERSION 

§ 993.162 Voluntary prune plum diver-
sion. 

(a) Quantity to be diverted. The Com-
mittee shall indicate the quantity of 
prune plums that producers may divert 
pursuant to § 993.62 whenever it rec-
ommends to the Secretary that diver-
sion operations for a crop year be per-
mitted. Whenever diversion operation 
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for a crop year have been authorized by 
the Secretary, the Committee shall no-
tify producers, commercial 
dehydrators, and handlers, known to it 
of such authorization and diversion 
program procedures. The Committee 
shall compute the dried weight equiva-
lent of prune plums so diverted on a 
dryaway basis as follows: 

(1) For prune plums of the French va-
riety, the Committee shall survey at 
least eight commercial prune 
dehydrators that are geographically 
dispersed within the production area to 
obtain their annual dryaway ratios for 
each of the preceding five crop years, 
and compute a five-year average 
dryaway ratio for each dehydrator. The 
Committee shall then add together the 
participating commercial dehydrators’ 
five-year average dryaway ratios for 
each producing region within the pro-
duction area, and divide the total by 
the number of participating commer-
cial dehydrators in that region to com-
pute the dryaway ratio by producing 
region. In the event any of the annual 
dryaway ratios for any of the crop 
years is abnormally high or low in any 
year, the Committee may replace the 
abnormal year’s data with that of an 
earlier year. The prune producing re-
gions for which dryaway ratios shall be 
computed for prune plums of the 
French variety are as follows: 

(i) North Sacramento Valley, which 
includes the counties of Butte, Glenn, 
Shasta, and Tehama; 

(ii) South Sacramento, Napa, 
Sonoma, and Santa Clara Valleys, 
which includes the counties of Amador, 
Colusa, Lake, Placer, Solano, Sutter, 
Yolo, Yuba, Napa, Sonoma, San Benito, 
and Santa Clara; and 

(iii) San Joaquin Valley, which in-
cludes the counties of Fresno, Kern, 
Kings, Madera, Merced, San Joaquin, 
Stanislaus, and Tulare. 

(A) New producing counties within the 
area. If there were new producing coun-
ties within the State of California, the 
Committee will, with the approval of 
the Secretary, assign the new prune 
producing county or counties, as the 
case may be, to one of the prune pro-
ducing regions based on geographic 
proximity and/or production/dehydra-
tion characteristics. The addition of a 
county or counties, as the case may be, 

to one of the producing regions will be 
announced to the industry. 

(B) Removal of a county from a produc-
tion area. When prune acreage ceases to 
exist in a county, the Committee will, 
with the approval of the Secretary, re-
move that county from the existing re-
gion. Removal of a county from a pro-
duction region also will be announced 
to the industry. 

(2) For prune plums of the non- 
French variety, the dryaway ratio 
shall be 1 pound for each 3.50 pounds of 
prune plums diverted. The prune-pro-
ducing region for prune plums of non- 
French varieties is the State of Cali-
fornia. 

(b) Eligible diversions. Eligible diver-
sions shall preclude prune plums from 
becoming prunes and may include the 
following methods: 

(1) Disposing of harvested prune 
plums under Committee supervision for 
nonhuman use at a location and in a 
manner satisfactory to the Committee; 

(2) Leaving unharvested the entire 
production of prune plums from a solid 
block of bearing trees designated by 
the producer applying for the diversion 
of removing prune plum trees prior to 
harvest; and/or 

(3) Such other diversions as may be 
authorized by he Committee and ap-
proved by the Secretary. 

(4) In accordance with § 993.62(c), eli-
gible diversion shall not apply to prune 
plums, which would not, under normal 
producer practices, be dried and deliv-
ered to a handler. On or before July 20 
of each crop year when the Committee 
recommends a reserve pool and diver-
sion program (except the Committee 
with the approval of the Secretary may 
extend this date by not more than 10 
business days if warranted by a late 
crop), the Committee shall identify, 
with the approval of the Secretary, the 
acceptable method(s) of voluntary 
prune plum diversion through reason-
able publicity to producers, commer-
cial dehydrators, handlers, and the co-
operative bargaining association(s). 
For the purposes of this section, coop-
erative bargaining association means a 
nonprofit cooperative association of 
dried prune producers engaged within 
the production area in bargaining with 

VerDate Aug<04>2004 14:21 Feb 15, 2005 Jkt 205019 PO 00000 Frm 00728 Fmt 8010 Sfmt 8010 Y:\SGML\205019T.XXX 205019T



729 

Agricultural Marketing Service, USDA § 993.162 

handlers as to price and otherwise ar-
ranging for the sale of natural condi-
tion dried prunes of its members. 

(c) Applications for diversion. 
(1) By producers. Each producer desir-

ing to divert prune plums of his own 
production shall, prior to diversion, file 
with the Committee a certified applica-
tion on Form PMC 10.1 ‘‘Application 
for Prune Plum Diversion’’ containing 
at least the following information: 

(i) The name and address of the pro-
ducer; whether the producer is an 
owner-operator, share-landlord, share- 
tenant, or cash tenant; and the name 
and address of any other person or per-
sons sharing a proprietary interest in 
such prune plums; 

(ii) The proposed method of diversion 
and the location where the diversion is 
to take place; 

(iii) The quantity and variety of 
prune plums proposed to be diverted; 
and 

(iv) The approximate period of diver-
sion. 

(v) A deposit fee shall accompany 
each producer’s application to cover 
costs associated with processing the 
application and administering the di-
version program. The Committee shall 
compute, with the approval of the Sec-
retary, and announce to the industry, 
the deposit fee. The deposit fee an-
nounced shall be a set dollar amount or 
a per ton cost based on the tonnage to 
be diverted. The fee paid by the appli-
cant shall be the greater of these 
amounts. 

(2) By dehydrator as agent. Any pro-
ducer, or group of producers, may au-
thorize a dehydrator to act as an agent 
to divert harvested prune plums. Prior 
to diversion such dehydrator shall sub-
mit to the Committee an application 
on Form PMC 10.1 ‘‘Application for 
Prune Plum Diversion’’ for each pro-
ducer or group of producers under con-
tract with the dehydrator. A deposit 
fee shall accompany each such applica-
tion to cover the costs associated with 
processing the application and admin-
istration of the program. With respect 
to any group of four or more producers 
under contract with a dehydrator, the 
deposit fee for the group shall be the 
greater of either double the single de-
posit fee, pursuant to paragraph (c)(1) 
of this section, or the amount obtained 

by multiplying the total tonnage of 
prune plums to be diverted by the 
group of producers covered in the 
dehydrator’s application times the per 
ton deposit rate announced by the 
Committee pursuant to (c)(1) of this 
section. 

(3) Receipt of applications. The Com-
mittee shall establish, and give prompt 
notice to the industry, a final date for 
receipt of applications for diversion: 
Provided, That the Committee may ex-
tend such deadline if the total tonnage 
represented in all applications is sub-
stantially less than the total tonnage 
established by the Committee pursuant 
to paragraph (a) of this section. 

(d) Approval of applications. No cer-
tificate of diversion shall be issued by 
the Committee unless it has approved 
the application covering such diver-
sion. 

(1) The Committee’s approval of an 
application shall be in writing, and in-
clude at least the following: 

(i) The details as to the method of di-
version to be followed; 

(ii) The method of appraisal to be 
used by the Committee to determine 
the quantity of prune plums diverted; 

(iii) The lesser of either the quantity 
specified in the application to be di-
verted, or modification of that quan-
tity as a result of any Committee ac-
tion to prorate the total quantity to be 
diverted by all producers; and 

(iv) Such other information as may 
be necessary to assist the applicant in 
meeting the requirements of this sec-
tion, including the conditions for proof 
of diversion. 

(2) If the Committee determines that 
it cannot approve an application it 
shall notify the applicant promptly. 
The Committee shall state the rea-
son(s) for failing to approve the appli-
cation, and request the applicant to 
submit, if practicable, an amended ap-
plication correcting the deficiencies in 
the original application. 

(3) The Committee shall establish, 
and give prompt notice to the industry 
of a final date by which a producer or 
dehydrator may modify an approved 
application, including changing the 
method of diversion or the quantity of 
prune plums to be diverted: Provided, 
That any such change shall include in-
formation on the location or quantity 
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of such diversion and shall be accom-
panied by a payment of a second de-
posit fee, calculated pursuant to para-
graph (c)(1) or (c)(2), as applicable, of 
this section, plus a $2 per ton service 
charge for any increase in tonnage to 
be diverted. 

(4) If an applicant cancels an ap-
proved diversion application prior to 
diversion, no part of the deposit fee 
shall be refunded, except upon approval 
by the Committee following review of 
all circumstances in the matter. 

(e) Report of diversion. (1) When diver-
sion of prune plums has been com-
pleted, the diverter (whether producer 
or dehydrator as agent of a producer) 
shall submit the required proof of such 
diversion to the Committee. When the 
Committee concludes that diversion 
has been completed pursuant to the re-
quirements of this section, it shall fur-
nish the producer whose prune plums 
were diverted with a listing of the total 
quantity of prune plums concluded to 
be so diverted: Provided, That a pro-
ducer shall be given credit for any 
quantity of his prune plums diverted in 
excess of the quantity approved by the 
Committee pursuant to paragraph (d) 
of this section but not in excess of 120 
percent of such approved quantity and 
then only to the extent that such cred-
itable excess is already covered by his 
applicable deposit fee or such fee is in-
creased by an additional deposit to 
cover such excess. 

(2) Upon completion of the computa-
tion of dryaway pursuant to paragraph 
(a) of this section applicable to the 
diverter’s diversion of prune plums, the 
Committee shall issue a report of di-
version to the producer whose prune 
plums were diverted for the total quan-
tity, dried weight equivalent, credited 
for diversion setting forth the com-
putations by which such total quantity 
was derived. 

(f) Transferable certificate of diver-
sion—(1) General. As hereinafter set 
forth, transferable certificates of diver-
sion shall be issued by the Committee. 
Any transferable certificate of diver-
sion issued to a handler that is a coop-
erative marketing association, or sub-
mitted to a handler and accepted by 
him, shall be returned to the Com-
mittee by the handler for credit 
against the handler’s reserve obliga-

tion of the crop year in accordance 
with § 993.57. Such credit shall be based 
on the amount shown on the certifi-
cate, and shall be applied to reduce the 
handler’s holding requirement for such 
crop year. With respect to such cred-
itable certificate of a handler with a 
holding requirement prior to issuance 
or acceptance, as applicable, of the 
transferable certificate of diversion, 
such credit shall result in an adjust-
ment downward in the handler’s then 
applicable holding requirement in an 
amount equal to that computed by ap-
plying the applicable salable percent-
age to the total quantity on such cer-
tificate. Any adjustment in a handler’s 
holding requirement shall not affect 
his obligation, if any, to continue to 
hold reserve prunes that are undersized 
prunes. The term undersized prunes 
shall have the same meaning as pre-
scribed by the Secretary for the then 
current crop year. If the Committee de-
termines that effective administration 
of diversion operations requires estab-
lishment of a final date for submission 
of transferable certificates of diversion 
by producers to handlers, or a final 
date for return of such certificates by 
handlers to the Committee for cred-
iting against their reserve obligations, 
or both, it shall establish such dates. 

(2) Issuance to producers. Except as 
provided in paragraph (f)(3) of this sec-
tion, the Committee shall issue trans-
ferable certificates of diversion to each 
producer diverting prune plums and to 
whom a report of diversion was issued. 
Prior to issuance of any such transfer-
able certificate of diversion, the pro-
ducer shall advise the Committee, in 
writing: (i) Of the name of the handler 
to whom the transferable certificate of 
diversion is to be submitted and who is 
holding reserve prunes referable to 
prunes received from such producer; 
and (ii) how much of the quantity 
shown on his report of diversion he de-
sires to use in lieu of reserve prunes 
but not in excess of the quantity of re-
serve prunes referable to prunes re-
ceived by the handler from such pro-
ducer. The Committee shall enter on 
the transferable certificate of diversion 
the name of the handler and the quan-
tity covered by the certificate. The 
transferable certificate of diversion 
shall be endorsed by the producer and 
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the handler prior to its return to the 
Committee in order to be credited by 
the Committee against such handler’s 
reserve obligation. If any portion of the 
quantity shown on the producer’s re-
port of diversion remains unused and 
he desires to transfer a transferable 
certificate of diversion covering all or 
any part of such unused portion to an-
other producer, he shall advise the 
Committee, in writing, of the name and 
address of such producer, together with 
the applicable quantity desired to be 
covered by the transfer, and, if known, 
the name of the handler to whom such 
a transferable certificate is to be sub-
mitted. However, the quantity to be 
covered by the transfer shall not ex-
ceed the quantity of reserve prunes ref-
erable to prunes received by the han-
dler from the transferee-producer. The 
Committee shall enter on the transfer-
able certificate of diversion the names 
of the transferee-producer and the han-
dler, and the quantity covered by the 
certificate. Prior to submission of any 
such transferred diversion certificate 
to a handler, the transferee-producer 
shall advise the Committee, in writing, 
of the name and address of the handler 
to whom the transferable certificate is 
to be submitted and who is holding re-
serve prunes referable to prunes re-
ceived from such producer. Such trans-
ferred diversion certificate shall be en-
dorsed by both producers and the han-
dler in order to be credited by the Com-
mittee against such handler’s reserve 
obligation. 

(3) Issuance to a cooperative marketing 
association. In connection with prune 
plums diverted by producers who are 
members of a cooperative marketing 
association, the Committee shall, when 
so requested by the association, issue 
the applicable transferable certificates 
of diversion to it. The quantity entered 
on the report of diversion of a coopera-
tive producer shall be entered on or an-
nexed to the applicable transferable 
certificate of diversion issued to the 
association. Such transferable certifi-
cates of diversion shall be returned to 
the Committee by the association en-
dorsed by an authorized officer of the 
association in order to be credited by 
the Committee against the associa-
tion’s reserve obligation. 

(4) Applicability of certain payments. 
The provisions of §§ 993.59 and 993.159 
governing payments to a handler for 
necessary services rendered by the han-
dler in connection with reserve prunes 
shall not be applicable to prunes no 
longer required to be held as reserve 
prunes due to a downward adjustment 
by the Committee in the handler’s 
holding requirement on the basis of ap-
plicable transferable certificates of di-
version returned to the Committee. 

(g) Costs. Pursuant to § 993.62(g), the 
costs pertaining to diversion are to be 
defrayed by payment of fees by the pro-
ducer or cooperative marketing asso-
ciation to whom a diversion certificate 
is issued. After authorized diversion 
operations for a crop year are com-
pleted, the Committee shall ascertain 
its costs of diversion operations during 
such crop year. If the total amount 
represented by the deposit fees which 
accompanied the applications for diver-
sion exceeds such costs, each producer, 
and each cooperative marketing asso-
ciation, entitled thereto shall receive a 
proportionate refund of the net 
amount. Such refund shall be cal-
culated in the same proportion as the 
quantity of prune plums diverted by 
each such producer, and each such co-
operative marketing association, is to 
the total quantity of prune plums di-
verted: Provided, That the Committee 
may prescribe a minimum charge to 
cover costs of processing each applica-
tion for diversion submitted to it. 

[35 FR 12323, Aug. 1, 1970, as amended at 36 
FR 15039, Aug. 12, 1971; 48 FR 57261, Dec. 29, 
1983; 68 FR 17270, Apr. 9, 2003] 

EFFECTIVE DATE NOTE: At 68 FR 40757, July 
9, 2003, § 993.162 was suspended, effective Aug. 
1, 2003, through July 31, 2008. 

DISPOSITION OF RESERVE PRUNES 

§ 993.165 Disposition of reserve 
prunes. 

(a) General. For purposes of 
§ 993.65(a)(2), normal outlets for salable 
prunes (herein referred to as ‘‘normal 
outlets’’) and outlets noncompetitive 
with normal outlets for salable prunes 
(herein referred to as ‘‘noncompetitive 
outlets’’) are defined in paragraphs (b) 
and (c) of this section. 

(b) Normal outlets. Normal outlets 
means all outlets not specifically set 
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